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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9512 


SAMUEL T. POWELL, Appellant, 

v. 

PHILIP V. FLEMING, Appellee . 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia enforcing 
compliance with an O.P.A. Subpoena duces tecum. Juris¬ 
diction of this Court is invoked under Title 17, Section 101 
of the District of Columbia Code, 1940 Edition, and Rule 
10 of this Court. 
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STATEMENT OF CASE 

On November 21, 1946, Paul A. Porter, as Administrator 
of the Office of Price Administration, issued a subpoena 
duces tecum directing appellant, as Secretary-Treasurer of 
*‘Diamond Cab” 1 to appear and to produce before an agent 
of the Office of Price Administration the following (App. 
4); 

“1. Those records, agreements, articles of associa¬ 
tion and other material which reflect the functions per¬ 
formed by Diamond Cab, which identify all persons 
who were full and active members of Diamond Cab at 
all times since February 15, 1942, and which indicate 
the relationship existing between Diamond Cab and 
its members. 

2. Those records of Diamond Cab, including reports 
prepared and kept by Diamond Cab of the complete 
day by day taxicab-rental operations of all full mem¬ 
bers of Diamond Cab during the period from February 
15, 1942, to April 15 ,1942, which reports indicate the 
number of cabs rented by each such owner-member, an 
identification of each such cab, the rate of each such 
rental including the time basis on which such rental 
was made, the names of the drivers of such cab and 
the number of units during the above period for which 
each such cab was rented. 

3. Reports and records of Diamond Cab identical to 
those mentioned above covering the operations con¬ 
ducted since April 15, 1942 by the following full mem¬ 
bers of Diamond Cab: 

(Fifty-seven full members of the I.T.O.A. are then 
named in the subpoena. All of these individuals are 
defendants in treble-damage suits that were filed 
against them by the O.P.A. in 1944.) 

Upon the advice of counsel and pursuant to the direc¬ 
tions of the members involved, appellant refused to produce 
the records called for. Thereafter appellee filed his applica¬ 
tion below to enforce the subpoena (App. 1). 

Appellant is Secretary-Treasurer of the Independent Taxi-Owners 
Association (sometimes called I.T.O.A.) and also of Diamond Cab Com¬ 
pany, a wholly-owned subsidiary of I.T.O.A. Appellant raises no ques¬ 
tion as to the description mentioned above. 
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In opposition to the application of the appellee, appel¬ 
lant filed in the court below his own affidavit (App. 6) and 
affidavits executed by seven of the members of the I.T.O.A. 
named in the subpoena. (App. 8, 10). It was informally 
agreed between the parties that the members’ affidavits 
were typical of what every one mentioned in the subpoena 
would have stated, and the case was presented in the lower 
court as though all the members named in the subpoena 
had executed the same kind of affidavit. 

None of the statements made in the affidavits was dis¬ 
puted and, consequently, the record as made by them, as 
follows, is uncontroverted: 

That Samuel T. Powell is the Secretary-Treasurer of the 
Independent Taxi Owners Association, a non-stock, cooper¬ 
ative, membership corporation organized and existing 
under the laws of the State of Delaware; that he has held 
this official position since prior to the year 1942; that the 
present corporate organization and the present manner 
of carrying on its affairs and the present relationship be¬ 
tween the Association and the members, have existed con¬ 
tinuously for some years prior to 1942; that the Associa¬ 
tion does not rent or operate taxicabs in its own behalf; 
that there are two classes of membership in the Association, 
known as full and associate members; that the full mem¬ 
bers may own a number of taxicabs and may rent all of 
them to drivers without having to drive any of them them¬ 
selves; that an associate member may not own more than 
one cab and must drive it himself; that the Association 
acts as agent for many of the full members in the renting 
of taxicabs to drivers, and in the same capacity, the As¬ 
sociation keeps the records concerning the details of these 
rental transactions and makes collections of rental pay¬ 
ments and accounts for the same to the members for whom 
it may be acting in this manner: that on November 21,1946, 
appellant was served with an O.P.A. subpoena, and that he 
refused to comply with it upon the advice of John J. Wil¬ 
son, one of the attorneys for the Association and for many 
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of the members whose names appear in the subpoena, and 
also because he knew that some or all of the members 
named in said subpoena did not want the records relating 
to them to be disclosed to the O.P.A. representative since 
they would claim that such records or some of them might 
tend to incriminate them; that the grounds of appellant’s 
refusal, as stated to the O.P.A. representative were sub¬ 
stantially as follows: 

(a) As to the first demand in the subpoena: that the 0. 
P.A. had no jurisdiction in respect of the subject-matter 
thereof. 

(b) As to the second and third demands in the subpoena: 
that the records called for were kept by the Association for 
the named members, and were in reality their records, and 
not the records of the Association, and such members 
claimed the privilege against self-incrimination in connec¬ 
tion with said records. 

(c) As to all three demands: that the O.P.A. had no juris¬ 
diction over the rentals of taxicabs in the District of Co¬ 
lumbia; and that this had recently been the effect of the 
ruling of the United States Emergency Court of Appeals in 
Case No. 355, Dunham & Reid, Inc. vs. Porter, Adminis¬ 
trator. 

! That all the records and documents called for in the 
second and third demands of the subpoena were and are 
kept by the Association as agent for and on behalf of its 
members, and not in its own behalf, and these records in 
reality are those of the members themselves and not of the 
Association. 

That no practice of or manner of handling transactions 
by the Association was devised to circumvent the O.P.A. 
or the Emergency Price Control Act, or any other Govern¬ 
mental agency or statute, regulation or process, 
i The claim of privilege, as asserted in the affidavits of 
the I.T.O.A. members named in the subpoena, is as follows: 
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That he is a full member of the Independent Taxi Owners 
Association, and has been such since prior to the year 1942; 
that he owns one or more taxicabs bearing the color-scheme 
and insignia of the Diamond Cabs, and rents the same to 
drivers w T ho pay certain rentals therefor; that, as one of 
the services rendered by the Association to its members, the 
Association acts as agent for the member from time to time 
in renting his cabs to drivers, in collecting the rentals from 
such drivers, and in keeping records of such transactions; 
that this practice has been in effect continuously since 
prior to 1942; that each member has read and examined a 
copy of the O.P.A. subpoena dated November 21, 1946, 
which v'as served upon Samuel T. Powell, the Secretary 
Treasurer of the Association and finds his name included 
in the list of full members whose transactions are inquired 
into by the subpoena; that the records and documents 
called for in the second and third demands of the subpoena, 
as they relate to the member, are in reality each member’s 
own respective records kept for him and for his convenience 
by the Association as his agent, and are not records of the 
Association kept for its ow'n benefit or in its own corporate 
interest; that each member has heretofore been called upon 
by the O.P.A. to supply substantially the same informa¬ 
tion called for in these portions of the subpoena, and he 
has refused to produce or disclose the same upon the ground 
that such data might tend to incriminate him; and each 
member hereby claims the same privilege against self¬ 
incrimination in respect of the records, kept in his behalf, 
called for by the subpoena, and therefore declines to pro¬ 
duce the same, or to permit appellant to produce the same, 
and he expressly and firmly requests and orders appellant 
not to produce such records and documents. 

The matter w r as fully presented to and argued before Mr. 
Justice Goldsborough in the court below, who ruled against 
appellant, and signed an order enforcing compliance with 
the subpoena (App. 11), but stayed the order until appel- 
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lant could have the opportunity to present the matter to 
this Court for decision. (App. 12). 

The order appealed from (App. 11) was signed on Janu¬ 
ary 21, 1947, and the notice of appeal was filed below on 
February 10,1947. 

STATEMENT OF POINTS 

1. Appellant wishes to rely upon all the points urged in 
the case of In re Carlton L. Rice, No. 9386, save one, which 
case was argued in this Court on October 15, 1946. The 
only question in the Rice case which is not involved in the 
case at bar is Point number 5 in the Rice brief, as to whether 
the O.P.A. Administrator had the power to delegate the 
issuance of a subpoena to his agent or representative. In 
the case at bar, the subpoena was signed by the Adminis¬ 
trator himself. 

2. In the instant case, there is one question that was not 
involved in the Rice case, namely, whether the records in 
the possession of appellant which are sought by the sub¬ 
poena are the records of the I.T.O.A. or of the members 
claiming the privilege against their production- Appellant 
submits that the records are in reality those of the members 
themselves, and that it was error to compel their produc¬ 
tion. 

SUMMARY OF ARGUMENT 

1. Appellant adopts as his own the Summary of Argu¬ 
ment appearing upon pages 4 and 5 of the appellant’s brief 
in the case of In re Carlton L Rice, No. 9386 of this Court. 

2. The records which are sought by the subpoena, while 
kept by the I.T.O.A., are in reality the records of the in¬ 
dividual members themselves kept by and in the possession 
of the I.T.O.A. as their agent, and the claim of privilege 
respecting them is just as valid as if they were kept and 
possessed by the members themselves, or by their book¬ 
keeper or other employee- 
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ARGUMENT 

Appellant is Willing To Be Bound by the Decision in the 

Rice Case. 

On October 15,1946, the case of In re Carlton L . Rice, No. 
9386, was argued before this Court, but a decision has not 
as yet been handed down. 

Rice was one of the one hundred and fifty taxicab owners 
who were sued in August, 1944, by the Administrator of 
0. P. A. for treble-damages for alleged over-the-ceiling 
rentals of cabs to drivers in the District of Columbia. The 
fifty-seven individuals named in the subpoena in the case 
at bar are likewise included in this group. The status of 
and occurrences in the litigation against all of them are 
about the same, except that proceedings to enforce sub¬ 
poenas duces tecum, have been instituted only in several 
cases, including the Rice case. Only in a few instances have 
the subpoenas been signed by a delegee of the Administra¬ 
tor. 

The decision in the Rice case will probably be controlling 
in all the other cases. (On April 28, 1947, the Supreme 
Court decided that the 0. P. A. Administrator could dele¬ 
gate his right to issue subpoenas. Fleming v. Mohawk, No. 
583, and Raley v. Fleming, No. 512.) While the precise data 
sought in the Rice subpoena may appear to be different 
from that sought in the one in the instant case and in sub¬ 
poenas in other cases, we believe it is clear beyond contro¬ 
versy that the kind of information sought in all the sub¬ 
poenas, as well as that originally sought in the now-aban¬ 
doned interrogatories, is the same, namely, a disclosure of 
the base-period data regarding rentals and description of 
cabs, and a disclosure of the rentals thereafter charged, the 
object being to supply the Administrator, or his alleged 
successor, with evidence that he claims not now to have, 
but upon which he unhesitatingly based his penalty suits. 
In other words, the appellee is seeking to collect on behalf 
of the United States Government hundreds of thousands of 
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dollars in penalties provided he can compel the various 
defendants to admit that their cab-rentals were at over-the- 
ceiling rates. 

Since the undersigned counsel participated in the Rice 
appeal, it seems proper to avoid a repetition here of the 
arguments briefed in that case, and appellant is therefore 
taking the liberty of incorporating herein by reference the 
text of the Rice brief which he hereby adopts as his own. 

After the Rice case was argued, the Emergency Court of 
Appeals on November 5, 1946, handed down its opinion in 
the case of Dunham & Reid, Inc., v. Porter, Administrator, 
O.P.A., 157 F (2d) 1022. Counsel in the Rice case deemed 
this decision to be of such controlling importance in that 
case that they submitted it to this Court by way of memo¬ 
randum; and the undersigned counsel for the appellant in 
the case at bar relied upon this decision, as indicated in the 
statement of case, supra , in advising Mr. Powell that the 
O.P.A. had no jurisdiction over the rental of taxicabs in the 
District of Clumbia. 

The Dunham & Reid case plainly decides, in effect, that 
the O.P.A. has no jurisdiction over the rental of taxicabs 
in the District of Columbia. It is clear that taxicabs are 
common carriers. It is true that rental charges have not 
been regulated by the Public Utilities Commission of the 
District of Columbia. After the decision in Davies Ware¬ 
house Co. v. Bowles, 321 U. S. 144, the Office of Price Ad¬ 
ministration maintained that if a common carrier was not 
in fact being regulated by state or federal authorities, then 
the 0. P. A. could step in and control the situation by its 
own regulation. The Dunham & Reid decision destroyed in 
no uncertain terms this unwarranted usurpation of power 
by the O.P.A. 

' We can hear the appellee saying, as his predecessor has 
said before, that we are attacking the validity of an O.P.A. 
regulation, and therefore we are in the wrong forum. But, 
we are not claiming that the regulation is invalid; we are 
merely saying that it does not apply to the rental of taxi- 
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cabs in the District of Columbia; and, moreover, in defend¬ 
ing against the enforcement of an illegal subpoena surely 
it cannot seriously or convincingly be contended that we 
are prevented from showing lack of O.P.A. jurisdiction to 
the very court to which the appellee seeks recourse. In 
other words, appellant submits that it is ridiculously un¬ 
reasonable for appellee to contend that appellant cannot 
urge every possible legal objection to the enforcement of 
the subpoena, or that appellee can pick a forum where cer¬ 
tain legal defenses will not be heard. See the concurring 
opinion of Mr. Justice Jackson in the Moliawk and Raley 
cases, supra, in which he said: 

“Of all the subpoenas issued by administrative au¬ 
thority, a very small percentage are contested. The 
important thing for protection of the individual is that 
when he does have reasons for resisting obedience he 
can obtain a hearing. I am in doubt as to whether un¬ 
der this Act and the regulations for its administration 
a person who has reasons for resisting the subpoena 
has any administrative review or remedy. But in any 
event he cannot be punished for contempt until a court 
order for its enforcement has issued and has been dis¬ 
obeyed. 

“Enforcement of such subpoenas by the courts is not 
and should not be automatic. So long as they are sub¬ 
ject to full inquiry at this point it does not seem to me 
important to the individual or inconsistent with the 
policy of Congress that the subpoena issue by a sub¬ 
ordinate of the Administrator. If the courts were to 
be .shorn of their power of independent inquiry before 
enforcement, and I have thought we were tending that 
way, cf. dissent in Pen field v. S. E. C .. March 31, 1947, 
I should expect Congress to intend greater responsi¬ 
bility at the point of original issue. I concur only be¬ 
cause I think adequate judicial safeguards exist.” 

Also, since the Rice case was argued the Supretae Court 
in Testa and Fleming v. Katt, No. 431, October Term, 
1946, decided on March 10, 1947, held that civil liability- 
under the Emergency Price Control Act constituted a 


10 


penalty. This, we submit, is determinative of the right to 
claim the privilege against self-incrimination. 

The Subpoenaed Records Belong to the Individual 

Taxicab Owners 

Appellant’s theory is that this case should be decided 
upon the basis that the records sought by the subpoena be¬ 
long to and are in the legal possession of the individuals 
for whom they are maintained, and that the taxicab owners 
are refusing to produce the records upon the ground that 
they might tend to incriminate them. In other words, ap¬ 
pellant submits that this case is exactly the same as though 
the subpoena had been directed, as it was in the Rice case, 
to the taxicab-owners themselves for the production of 
records in their possession. 

The statement of case, supra, fully sets forth the undis¬ 
puted record as to the keeping and maintenance of the 
records sought by the subpoena. We shall not repeat all the 
details here. 

Appellant submits that the I.T.O.A. is in the identical 
position toward the members as to these records, that a 
member’s bookkeeper, clerk or private secretary would be. 
The Association is merely acting as the agent of the mem¬ 
ber in the renting of his cabs, collecting his rentals, and re¬ 
cording the details of the transaction. The Association gains 
no benefit from these records. They are not the Association’s 
records. There just is no possible theory* upon which it can 
be seriously urged that the records are corporate ones of 
the Association. 

In the court below, counsel for appellee attempted analo¬ 
gies with the following: Bankrupt and bankruptcy trustee; 
stockbroker and his customer; bank and depositor: and 
telepragh company and sender of message: arguing that 
the records in the possession of the former in each example 
were not those of the latter, and no claim of privilege against 
self-incrimination could be made against the production of 
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such records in response to a subpoena directed to the form¬ 
er. . 

But the analogies are not correct. In all those instances 
and many others, the records are truly those of someone 
ether than the person claiming the privilege. Even the 
telegram becomes a record of the telegraph company. 
There is a pecuniary or proprietary interest in the subject- 
matter of the documents, or, stated differently, the one 
who maintains the records does so in his own interest, as 
well as in the interest of the other party. There is no pure 
agency in those cases, as there is in the case at bar; nor is 
there, in those examples, a situation like the instant one 
where the entire interest in the records reposes in the in¬ 
dividual member of the Association. 

It hardly seems necessary to labor this point further. The 
peculiar facts of this case, not created for purposes of eva¬ 
sion, but in existence for many years prior to the establish¬ 
ment of 0. P. A., clearly constitute a refusal by the owners 
to produce their own records which are legally in their 
own possession. As agent for the owners, appellant obeyed 
their directions not to produce their records. They are 
claiming the privilege. Their situation is identical with 
that of Rice and many others. 

CONCLUSION 

For the foregoing reasons the order of the District Court 
should be reversed and the appellee’s application for en¬ 
forcement of the subpoena should be dismissed. 

Respectfully submitted, 

Ringgold Hast, 

John J. Wilson, 

Attorneys for Appellant. 




APPENDIX 







INDEX TO JOINT APPENDIX. 


Page 


Application for an Order to Produce Records in Com¬ 
pliance with a Subpoena Issued by the Office of 
Price Administration. 1 

Exhibit A: Subpoena Duces Tecum. 4 

Affidavit of Leo J. Briddell. 6 

Affidavit of Samuel T. Powell. 6 

Affidavits of W. T. Moreland, Samuel T. Powell, Oscar 
E. Loving, R. Burt Wallace, Leo Y. Love. 8 

Affidavits of Herman Sbeskin and S. Joseph Capece... 10 

Order Enforcing Compliance with Supoena Duces 
Tecum. 11 








IN THE 


United States Court of Appeals 


Distkict of Columbia 
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PHILIP B. FLEMING, Administrator, Office of 
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57 In the District Court of the United States 
For the District of Columbia 

Filed Jan 14 1947 

In Re: Samuel T. Powell 
1735-14th Street, N.W. 

Washington, D. C. 

Application for an Order to Produce Records in Compliance 
With a Subpoena Issued by the Office of Price Admin¬ 
istration. 

Philip B. Fleming, Administrator, Office of Temporary 
Controls, applicant herein, applies to this Honorable Court 
pursuant to section 202(e) of the Emergency Price Control 
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Act of 1942, as amended, herein referred to as the “Act”, 
for an order requiring Samuel T. Powell to produce 
certain documents described in a subpoena duces tecum 
issued by Paul A. Porter, Administrator, Office of Price 
Administration, pursuant to section 202(e) of the Act; 
and in support hereof respectfully represents as follows: 

1. Respondent is secretary-treasurer of the Independent 
Taxi Owners Association, Inc., a Delaware corporation, 
which maintains offices at 1735 14th Street, N. W., Wash¬ 
ington, D. C. and is engaged in business within this judicial 
distinct; that members of said corporation own taxicabs 
which are operated in this district under the general trade 
designation and style of “Diamond Cabs”; and that re¬ 
spondent, as secretary-treasurer of said corporation, has 
custody and control of the records of said corporation. 

2. Jurisdiction of this proceeding is conferred upon this 

court by section 202(e) of the Emergency Price Con- 
58 trol Act of 1942, as amended, (Pub. L. No. 421, 77th 
Cong., 2nd Sess., 56 Stat. 23, as amended by Pub. L. 
No. 383, 78th Cong., 2nd Sess., by Pub. L. No. 10S, 79th 
Cong., 1st Sess., and by Pub. L. No. 548, 79th Cong., 2nd 
Sess.) 

3. Prior to the 21st day of November, 1946, Paul A. 
Porter, as Administrator of the Office of Price Administra¬ 
tion, deemed that an investigation to determine whether 
certain taxicab owners, who are or were members of said 
corporation, had complied with the provisions of the Act 
and regulations issued thereunder, was proper to assist 
him in the administration and enforcement of the Act and 
regulations and orders thereunder. 

4. On November 21, 1946, Paul A. Porter as Administra¬ 
tor of the Office of Price Administration, acting pursuant 
to the power and authority conferred upon him by the said 
Act, issued a subpoena duces tecum directing respondent 
to appear and to produce certain records and documents 
before Leo J. Briddell, at 1735 14th Street, N. W., Wash- 
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ington, D. C. on the 21st day of November, 1946 at 2:30 
o’clock P. M. Personal service of said subpoena duces 
tecum was made on the 21st day of November, 1946, by 
delivery of a duplicate original thereof to respondent, as 
is shown by the return of service on the original of said 
subpoena duces tecum; and that a copy of said subpoena 
duces tecum is attached hereto marked Exhibit “A”, and 
by reference made a part hereof. 

5. Respondent failed and refused to produce any and 
all of the said documents as directed in the aforesaid sub¬ 
poena at the time and place set forth in the subpoena, and 
has not at any time produced documents in response to 
said subpoena, nor has any representative of the Price 
Administrator or of applicant herein at any time since 
the issuance of the subpoena inspected any of the said 
documents. 

6. All of the documents required to be produced by the 
subpoena are now and were at the time of the issuance 

of the subpoena deemed to be relevant and mate- 
59 rial to the investigation undertaken as described in 
paragraph 3 hereof. 

7. That by Executive Order No. 9809, dated December 
12, 1946, the Office of Price Administration and its func¬ 
tions were transferred to and consolidated with the Office 
of Temporary Controls, and by said Executive Order the 
functions of the Price Administrator were and are vested 
in the applicant as Temporary Controls Administrator. 

Wherefore, the applicant Philip B. Fleming, Adminis¬ 
trator of the Office of Temporary Controls, respectfully 
prays that: 

1. This court order that upon a day certain to be fixed 
in such order the respondent produce before Leo J. 
Briddell at such time and place as this court may order the 
documents described in the subpoena duces tecum attached 
hereto as Exhibit “A”. 
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2. The applicant have such other and further relief as 
mav be necessary or appropriate. 

David London 

David London, Director 
Litigation Division 
Hyman Smollar 

Hyman Smollar, Chief 

! Trial Litigation Branch 

George H. Layman 
George H. Layman 
Attorney 

Attorneys for Applicant 
Office of Temporary Controls 
2nd and D Streets, S. W. 
Washington, D. C. 

• ••••••••• 

61 Filed Jan 14 1947 

Exhibit “A” 

United States of America 
Office of Price Administration 

Subpoena Duces Tecum 

Samuel T. Powell, Secretary-Treasurer, Diamond Cab 
1735 14th Street, N. W. 

Washington, D. C. 

At the instance of the Price Administrator, Office of 
Price Administration, you are hereby required to appear 
before Leo J. Briddell of the Office of Price Administra¬ 
tion, at 1735 14th Stret, N. W. in the City of Washington, 
D. C. on the 21st day of November, 1946, at 2:30 o’clock 
P. M. of that day, to testify concerning MPR 165, RMPR 
165 and MPR 571. 

And you are hereby required to bring with you and pro¬ 
duce at said time and place the following documents: 
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1. Those records, agreements, articles of association and 
other material which reflect the functions performed by 
Diamond Cab, which identify all persons who were full 
and active members of Diamond Cab at all times since 
February 15, 1942, and w T hich indicate the relationship 
existing between Diamond Cab and its members. 

2. Those records of Diamond Cab, including reports pre¬ 
pared and kept by Diamond Cab of the complete day by 
day taxicab-rental operations of all full members of 
Diamond Cab during the period from February 15, 1942 
to April 15, 1942, which reports indicate the number of 
cabs rented by each such owner member, an identification 
of each such cab, the rate of each such rental including the 
time basis on which such rental was made, the names of 
the drivers of such cab and the number of units during the 
above period for which each such cab was rented. 

3. Reports and records of Diamond Cab identical to those 
mentioned above covering the operations conducted since 
April 15, 1942 by the following full members of Diamond 
Cab: 


A. Brill 

B. Russell 

R. Bayne 

A. Cavaliere 

J. Fitzpatrick i 


J. Jewell 

W. Sisson 

J. Fowler 

L. Cavaliere 

M. Driscoll 


E. Kidney 

R. B. Wallace 

R. Fitzgerald 

H. Haines 

V. Campbell 


L. Kite 

M. Brewer 

A. Livaie 

H. Feinberg 

H. Robey 


L. Love 

C. Burton 

J. Robey 

W. Fiss 

A. Andrewles 


0. Loving 

E. Abner 

E. Ricker 

J. B. Green 

A. Sirica 


H. Morris 

M. Taylor 

A. Wright 

B. Greenfield 

J. Stanton 


W. Mooreland 

C. Thompson 

F. Herl 

A. D. Gwin 

H. Sheskin 


H. Parsons 

C. Watson 

A. McManus 

E. Thorne 

L. Fritter 


C. E. Patterson 

A. Wright 

N. Mitchell 

G. Firtag 

S. J. Capace 


S. Powell 

M. Roberson 

J. Bradley 

M. Fitzpatrick 

H. Robey 

M. Wiehle 

C. Campbell 


FAIL NOT NOT AT YOUR PERIL 




In witness whereof, the undersigned, Price Administrator 
of the Office of Price Administration, has hereunto set his 
hand at this 21st day of November, 1946. 


/s/ Paul A. Porter 

Price Administrator. 

'Notice to Witness: If claim is made for witness fee or 
mileage, this subpoena should accompany voucher. 
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63 Filed Jan 14 1947 

Affidavit of Leo J. BriddelL 


District of Columbia, ss: 

Leo J. Briddell, being first duly sworn, on oath deposes 
and says: That he is Regional Supervisory Investigator 
attached to the New York Regional Office of the Office of 
Temporary Controls (Office of Price Administration); that 
in the course of these duties on the 21st day of November, 
1946, he served the subpoena referred to in this cause upon 
the respondent, Samuel T. Powell by delivering a duplicate 
original thereof to him, at his place of business. 

Leo J. Briddell 


Subscribed and sworn to before me this 26 day of Decem¬ 
ber, 1946 


James S. Owens 
Investigator 

Office of Temporary Controls 




64 Filed Jan 14 1947 

Affidavit of Samuel T. Powell. 

District of Columbia, ss: 

Samuel T. Powell, being first duly sworn, does on oath 
depose and state that he is the Secretary-Treasurer of the 
Independent Taxi Owners Association, a non-stock, cooper¬ 
ative, membership corporation organized and existing 
under the laws of the State of Delaware; that he has held 
this official position since prior to the year 1942; that the 
present corporate organization and the present manner of 
carrying on its affairs and the present relationship between 
the Association and the members, have existed continuously 
for some years prior to 1942; that the Association does not 
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rent or operate taxicabs in its own behalf; that there are 
two classes of membership in the Association, known as 
full and associate members; that the full members may own 
a number of taxicabs and may rent all of them to drivers 
without having to drive any of them themselves; that an 
associate member may not own more than one cab and must 
drive it himself; that the Association acts as agent for many 
of the full members in the renting of taxicabs to drivers, and 
in the same capacity, the Association keeps the records con- 
cernings the details of these rental transactions and 
65 makes collections of rental payments and accounts 
for the same to the members for whom it may be 
acting in this manner; that on November 21, 1946, affiant 
was served with an 0. P. A. subpoena, copy of which is an¬ 
nexed to the application for an order to enforce said sub¬ 
poena, and that he refused to comply with it upon the advice 
of John J. Wilson, one of the attorneys for the Association 
and for many of the members whose names appear in said 
subpoena, and also because he knew that some or all of the 
members named in said subpoena did not want the records 
relating to them to be disclosed to the 0. P. A. representa¬ 
tive since they would claim that such records or some of 
them might tend to incriminate them; that the grounds of 
affiant’s refusal, as stated to the said 0. P. A. representa¬ 
tive, were substantially as follows: 

(a) As to the first demand in said subpoena: that the 
0. P. A. had no jurisdiction in respect of the subject-matter 
thereof. 

(b) As to the second and third demands in said sub¬ 
poena: that the records called for were kept by the Asso¬ 
ciation for the named members, and were in reality their 
records, and not the records of the Association, and such 
members claimed the privilege against self-incrimination in 
connection with said records. 

(c) As to all three demands: that the O. P. A. had no 
jurisdiction over the rentals of taxicabs in the District of 
Columbia; and that this had recently been the ruling of the 
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United States Emergency Court of Appeals in Case No. 
355, Denham <& Reed v. Porter, Administrator. 

Affiant further says that all the records and documents 
called for in the second and third demands of said subpoena 
were and are kept by said Association as agent for and on 
behalf of its members, and not in its own behalf, and said 
records in reality are those of the members themselves and 
not of the Association. 

Affiant says in conclusion that no practice of or 
66 manner of handling transactions by said Association 
was devised to circumvent the 0. P. A. or the Emer¬ 
gency Price Control Act, or any other Governmental agency 
or statute, regulation or process. 

Samuel T. Powell 


Subscribed and sworn to before me this 13th day of Jan¬ 
uary, 1947. 


Margaret H. Raedy 
Notary Public , D. C. 




67 Filed Jan 14 1947 

Affidavits of W. T. Mooreland, Samual T. Powell, 
Oscar E. Loving, R. Burt Wallace, Leo Love 

District of Columbla, ss: 

W. T. Moreland, Samuel T. Powell, Oscar E. Loving, R. 
Burt Wallace, Leo Y. Love being first duly sworn on oath 
each deposes and states as follows: That he is a full mem¬ 
ber of the Independent Taxi Owners Association, and has 
been such since prior to the year 1942; that he owns one or 
more taxicabs bearing the color-scheme and insignia of the 
Diamond Cabs, and rents the same to drivers who pay 
certain rentals therefor; that, as one of the services ren¬ 
dered by said Association to its members, said Association 
acts as agent for affiant from time to time in renting his 
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cabs to drivers, in collecting the rentals from such drivers, 
and in keeping records of such transactions; that this prac¬ 
tice has been in effect continuously since prior to 1942; that 
each affiant has read and examined a copy of a certain 0. P. 
A. subpoena dated November 21, 1946, which affiant is ad¬ 
vised was duly served upon Samuel T. Powell, the Secre¬ 
tary-Treasurer of said Association and finds his name in¬ 
cluded in the list of full members whose transactions are 
inquired into by said subpoena; that the records and docu¬ 
ments called for in the second and third demands 
6S of said subpoena, as they relate to each affiant, are in 
reality each affiant’s own respective records kept for 
him and for his convenience by the said Association as his 
agent, and are not really records of said Association kept 
for its own benefit or in its own corporate interest; that each 
affiant has heretofore been called upon by the 0. P. A. to 
supply substantially the same information called for in said 
portions of said subpoena, and he has refused to produce or 
disclose the same upon the ground that such data might tend 
to incriminate him; and each affiant hereby claims the same 
privilege against self-incrimination in respect of the re¬ 
cords kept in his behalf, called for by said subpoena, and 
therefore declines to produce the same, or to permit the 
said Samuel T. Powell to produce the same, and he ex¬ 
pressly and firmly requests and orders the said Powell not 
to produce said records and documents. 

William T. Mooreland 
Samuel T. Powell 
Oscar E. Lovixg 
B. Bert Wallace 
Leo Y. Love 


Subscribed and sworn 
uary, 1947. 


to before me this 13th day of Jan- 

Margaret H. Raedy 
Notary Public, D. C. 


• • * • 


• ••••• 
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69 Filed Jan 14 1947 

Affidavit of Herman Sheskin, S. Joseph Capece 

District of Columbia, ss: 

Herman Sheskin, S. Joseph Capece being first duly sworn 
on oath each deposes and states as follows: That he is a 
full member of the Independent Taxi Owners Association, 
and has been such since prior to the year 1942; that he owns 
one or more taxicabs bearing the color-scheme and insignia 
of the Diamond Cabs, and rents the same to drivers who pay 
certain rentals therefor; that, as one of the services ren¬ 
dered by said Association to its members, said Association 
acts as agent for affiant from time to time in renting his 
cabs to drivers, in collecting the rentals from such drivers, 
and in keeping records of such transactions; that this prac¬ 
tice has been in effect continuously since prior to 1942; that 
each affiant has read and examined a copy of a certain 0. 
P. A. subpoena dated November 21, 1946, which affiant is 
advised was duly served upon Samuel T. Powell, the Secre¬ 
tary-Treasurer of said Association and finds his name in¬ 
cluded in the list of full members whose transactions are 
inquired into by said subpoena; that the records and docu¬ 
ments called for in the second and third demands of 

70 said subpoena, as they relate to each affiant, are in 
reality each affiant’s own respective records kept for 

him and for his convenience by the said Association as his 
agent, and are not really records of said Association kept 
for its own benefit or in its own corporate interest; that 
each affiant has heretofore been called upon by the 0. P. A. 
to supply substantially the same information called for in 
said portions of said subpoena, and he has refused to pro¬ 
duce or disclose the same upon the ground that such data 
might tend to incriminate him; and each affiant hereby 
claims the same privilege against self-incrimination in re- 
pect of the records, kept in his behalf, called for by said 
shbpoena, and therefore declines to produce the same, or to 
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permit the said Samuel T. Powell to produce the same, and 
he expressly and firmly requests and orders the said Powell 
not to produce said records and documents. 

Herman Sheskin 

S. Joseph Capece 

Subscribed and sworn to before me this 13th day of Jan¬ 
uary, 1947. 

Theresa M. Tangora 
Notary Public, D. C. 

My Commission expires Jan. 1, 1951. 

100 Filed Jan 21 1947 

Order Enforcing Compliance with Subpoena Duces Tecum 

This matter came before the Court on January 20, 1947 
upon the verified application of Philip B. Fleming, Admin¬ 
istrator of the Office of Temporary Controls for an order 
compelling compliance with the subpoena duces tecum is¬ 
sued by Paul A. Porter, Administrator of the Office of Price 
Administration and it was argued by counsel, and it appear¬ 
ing to the court that said subpoena was regularly and pro¬ 
perly issued and served in accordance with the provisions of 
the Emergency Price Control Act of 1942, as amended, that 
respondent has refused to obey said subpoena and that 
this Court has jurisdiction to issue an Order requiring 
obedience to said subpoena, it is by the Court this 21st day 
of January, 1947 

Adjudged, Ordered and Decreed that the respondent Sam¬ 
uel T. Powell be and he is hereby directed to appear 
before Leo J. Bridell, Regional Supervisory Investigator of 
the Office of Price Administration, Office of Temporary 
Controls, or other duly authorized representative of appli¬ 
cant, at 1735—14th Street, N.W., Washington, D. C. 

101 on the 31st day of January, 1947 at 10 o’clock A. M., 
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and shall at that time product for inspection by said 
Le<r J. Bridell or such other representative any and all 
records and documents mentioned in the aforesaid sub¬ 
poena. 

T. Alan Goldsborough 
Justice 

The above named Samuel T. Powell having given notice 
through his counsel that he intends to prosecute an appeal 
to the United States Court of Appeals for the District of 
Columbia from the foregoing order, it is, by the Court, this 
21st day of January 1947, 

Ordered, that the foregoing and annexed order be and it 
is hereby stayed until the mandate of the said Court of Ap¬ 
peals upon the proposed appeal of the said Samuel T. Pow¬ 
ell is received and filed by the Clerk of this Court. 

T. Alan Goldsborough 
Justice 

• ••••••••• 








